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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

Ronald Tussey, representing a class of present and former employees who are 
participants in two 401(k) plans sponsored by ABB, Inc., sued the plans’ 
fiduciaries, sponsor and record keeper for breach of fiduciary duties for failing 
to (1) monitor recordkeeping fees generated by revenue sharing arrangements, 
(2) negotiate rebates to reduce the plans’ expenses for administrative services, 
(3) prudently select and de-select the plans’ investment funds, and (4) 
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distribute float income solely for the interest of the plans. The U.S. District 
Court in Missouri found the sponsor and related fiduciaries liable for breaches 
of fiduciary duties related to recordkeeping fees and the mapping of investment 
funds, resulting in losses of $35.2 million to the plans and found the record 
keeper liable for breach of fiduciary duties related to float income resulting in 
$1.7 million of losses to the Plan.  

 
Background  

  

Ronald C. Tussey represents a class of present and former employees of ABB, Inc., a 
major manufacturer of power and automation equipment, who are participants in two 
retirement plans sponsored by ABB, Inc. (“Plaintiffs”), specifically the Personal 
Retirement Investment and Savings Management Plan and the Personal Retirement 
Investment and Savings Plan for Represented Employees of ABB, Inc. (collectively, 
“Plans” or “Plan”).  Both Plans are 401(k) defined contribution plans that allow 
participants to direct the investment of their account balances among investment options 
selected by the Pension Review Committee of ABB, Inc. and offered on the Plans’ 
investment platforms through the Plans’ recordkeeper, Fidelity Management Trust 
Company (“Fidelity Trust”).   

  

The Plaintiffs brought claims for breach of fiduciary duties against the Plans’ fiduciaries 
for: 

  

·         Failing to monitor recordkeeping fees,  

·         Failing to negotiate rebates to reduce or offset the costs for administrative services 
for the Plans,  

·         Making selections and de-selections of the investment options under the Plans under 
improper conflicts of interest,  

·         Subsidizing corporate administrative services with excessive revenue sharing by the 
Plans, and  
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·         Failing to distribute float income solely for the interest of the Plans.   

 
The complaint named as defendants (1) ABB, Inc., the Pension Review Committee of 
ABB, Inc., the Employee Benefits Committee of ABB, Inc., the Pension & Thrift 
Management Group of ABB, Inc. (the staff of the Pension Review Committee), and the 
director of the management group (collectively, “ABB”), and (2) Fidelity Trust and 
Fidelity Management & Research Company (collectively, “Fidelity”).  

  

Failure to Monitor Recordkeeping Fees and Negotiate Rebates  

  

From 1995 through the time of the trial, Fidelity Trust performed the Plans’ recordkeeping 
services and was compensated with monies obtained through revenue sharing, also 
referred to as alliance rebates, and with hard-dollar, per-participant fees.  Fidelity Trust 
received compensation for services to the Plans (1) for management employees, solely by 
revenue sharing and (2) for union employees, by revenue sharing and an $8 per-participant 
fee.  Fidelity Trust had revenue sharing arrangements with all the Plans’ investment funds 
and, in almost all cases, received the compensation directly from all the Plans’ 
investments.  In addition to recordkeeping services, Fidelity provided total benefit 
outsourcing services to ABB, Inc. 

  

The Court found from 2001 and after, ABB did not calculate the dollar amount of the 
recordkeeping fees that the Plans paid to Fidelity Trust via revenue sharing and did not 
consider how it could leverage the Plans’ size to reduce recordkeeping costs.  The Court 
was not convinced that ABB’s monitoring of the reasonableness of the expense ratios for 
the investments also monitored the reasonableness of fees.  In 2005, an outside consultant 
reported to ABB (“2005 report”) that it was overpaying for Fidelity’s recordkeeping 
services and that the Plans appeared to be subsidizing the corporate services that Fidelity 
provided to ABB on other plans (e.g., non-qualified plans, health and welfare plan).  Even 
after the 2005 report, however, the ABB fiduciaries did not investigate the accuracy of the 
information or the market price for comparable recordkeeping services.  The Court found 
that the ABB fiduciaries were not concerned with the cost of recordkeeping services 
unless it increased the amount of expenses ABB would have to pay for the services or it 
caused the Plans to be less attractive to employees if a hard-dollar, per-participant fee was 
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charged.  The revenue sharing arrangements were not disclosed to participants, but were 
instead reflected in the funds’ expense ratios. 

  

The Plan’s Investment Policy Statement (“IPS”) provided that revenue sharing should be 
used to offset or reduce recordkeeping costs. Thus, the IPS required ABB to use the Plans’
size and assets to negotiate rebates from Fidelity Trust if the amount of revenue sharing 
generated exceeded the market value for Fidelity Trust’s services.  The Court found that 
ABB failed to comply with the IPS, which is a governing Plan document and that, while 
ABB’s choice to use revenue sharing to pay for recordkeeping services is not uncommon 
among plan sponsors, ABB failed to assess the prudence of its choice in the context of the 
Plans.  The Court stated that for a plan sponsor to opt for revenue sharing, in addition to 
complying with the plan terms, it must go through a deliberative process for determining 
why the choice was in the plan’s and the participants’ interests.  The Court stated it was 
not saying that using revenue sharing is imprudent.  Rather, the Court found fault with 
ABB’s decision to use revenue sharing as a method of compensating Fidelity Trust 
without any meaningful investigation, a breach that resulted in  $13.4 million in losses to 
the Plans. 

  

Selection and De-Selection of Investments  

  

The Court found that ABB breached its fiduciary duties to the Plans when it decided to 
replace the Vanguard Wellington Fund in the Plans with the Fidelity Freedom Funds.  For 
participants who did not make a specific election for investing their account balances in 
the Wellington Fund, ABB decided that the accounts of these participants would be 
mapped from the Wellington Fund to the Freedom Fund applicable to each participant’s 
age.  The reason given for the recommendation to replace the Wellington Fund was due to 
deteriorating performance.  However, the Wellington Fund’s performance history did not 
support ABB’s stated reason for removing the fund.  In addition, the Court found that 
ABB did not follow the procedure outlined in the IPS for adding and removing investment 
funds in the Plans and made the decision to change the funds without sufficient analysis 
supporting the decision.  The Court also found that ABB did not solely consider the merits 
of the Freedom Funds or the Wellington Fund when recommending the change, but 
considered other factors, such as the effect of the fund selected on recordkeeping fees and 
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how changes in the fee structure were in ABB’s best interest.  The Court found that ABB 
violated its duty of prudence when it failed to follow the IPS for considering investments 
to add to the Plans and failed to engage in a deliberative assessment of the merits when 
determining which investment option to choose.  This breach of fiduciary duty by ABB 
caused the Plans to suffer losses of $21.8 million, calculated as if the Plans’ funds that 
were re-invested in the Freedom Funds had remained in the Wellington Fund. 

  

            The Court also found that ABB breached its fiduciary duties when it selected more 
costly shares of investments that had higher expenses when other share classes were 
available that had lower expense ratios.  Since the IPS specifically required the use of a 
share class that has the least expenses, ABB failed to follow the IPS and violated the duty 
of prudence. 

  

            Subsidization of ABB Corporate Administrative Services 

  

Apart from Plan recordkeeping services, Fidelity provided corporate administrative 
services for other ABB plans, but at a loss.  As noted in the 2005 report, Fidelity’s 
recordkeeping fees, as paid by the Plans, appeared to subsidize the services for the ABB 
corporate plans.  A few months earlier, ABB received an email from its Fidelity 
relationship manager that explained how Fidelity was providing services for ABB’s health 
and welfare plan at below market cost and for ABB’s non-qualified plans at no cost.  
These explanations were given to indicate that the services could continue only if the 
revenue generated from the recordkeeping of the Plans remained constant.  The Court 
found that once ABB became aware that the recordkeeping fees were subsidizing its 
corporate plans, it had a fiduciary obligation to investigate and prevent any further 
subsidy.  Instead, ABB selected funds that would ensure that revenues remained neutral 
for Fidelity and the Plans continued to overpay for recordkeeping services.  The Court 
found that ABB violated its duty of loyalty by permitting the use of the Plans’ revenue 
sharing to subsidize discounts for the ABB corporate services, which is a non-Plan 
purpose. 

Float Income 
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Fidelity earned float income during the period between the time funds were contributed to 
the Plans by ABB and participants and the time when the funds were moved into the 
investment options under the Plans.  During this period, these funds, which are Plan 
assets, were transferred into other Fidelity accounts and invested in secured overnight 
vehicles.  The float income that was earned during this period was used to pay Fidelity 
Trust’s operating expenses for recordkeeping and administering the Plans.  Any remaining 
float income was distributed pro rata among individual investment options and, thus, went 
to all the shareholders of the investments.  The Court found that, because float income is a 
Plan asset, Fidelity breached its fiduciary duty of loyalty to the Plans by distributing the 
float income to the investment options instead of using the income for the exclusive 
purpose of providing benefits or for defraying the reasonable administration costs for the 
Plans’ benefit, causing a loss to the Plans of $1.7 million due to Fidelity’s breach of 
fiduciary duties. 

  

            Conclusion      

  

The Court emphasized that it did not find that revenue sharing arrangements are, per se, 
imprudent methods to pay plan expenses or that evaluating expense ratios of various 
investments is an unreasonable method for evaluating investments.  Indeed, the Court 
acknowledged that revenue sharing arrangements are commonly used in the investment 
industry and that a common method for determining the reasonableness of fees is to 
examine the expense ratios of various investments.  However, the prudence of choosing a 
revenue sharing option must be evaluated after considering the circumstances of each 
plan.  In this case, the Plans’ IPS required the APP fiduciaries to follow a certain 
procedure for choosing investments for the Plans and provided that the use of revenue 
sharing should offset or reduce expenses for the Plans.  The Court found fault with ABB’s 
failure to comply with Plan documents and its lack of deliberation and analysis in making 
its decisions with regard to revenue sharing and the selection and de-selection of 
investment funds. 

  

Any AALU member who wishes to view this bulletin online can log onto the AALU 
website at http://www.aalu.org/ and enter the Member Portal with your last name and 
birth date and select Current Washington Report. If you have questions, please email 
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Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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